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of undefined actions, using antiquated legal conceptions of an
ambiguous character and leaving almost everything to the dis-
cretion of the courts. Did not already Jeremy Bentham know
that " Thou shalt not steal " could " never sufficiently answer
the purpose of a law. A word of so vague and unexplicit a
meaning can no otherwise perform this office, than by giving
a general intimation of a variety of propositions each requiring,
to convey it to the apprehension, a more particular and ample
assemblage of terms "-1 Penal legislation framed in too general
terms, it has been said,2 will necessarily include actions which
should not be punishable and which the legislator himself never
intended to include. It is for this reason that not only the
Larceny Act of 1916 but probably every modern definition of
theft dissolves the term " stealing " into a considerable number
of components. In the Sherman Act, however, not the slightest
attempt is made to define what constitutes a combination, a
conspiracy, restraint of trade, or monopoly, although these
terms appear to be much more difficult and in need of an authen-
tic interpretation than words such as stealing, robbery, and
perhaps even fraud. It is certainly strange that the non-penal
Clayton Act should have been framed in far more explicit and
definite terms than the essentially penal Sherman Act.3 In one
case, before the U.S. Supreme Court, the argument was indeed,
unsuccessfully, brought' forward by the defence that the Act
was " so indefinite and vague as to be inoperative on its criminal
side and against the requirement of due process of law ".4 In
short, in the words of an American writer, " a tale of little
meaning, though the words are strong " 5 and, to quote one of
its most eminent English critics, " a queer piece of drafting ".6
Or perhaps not quite so queer and devoid'of meaning ? A
satisfactory answer to this question would, in fact, require a
discussion of the whole problem of legislative technique in criminal
matters as it appears to-day. The defence of the Sherman Act
1 Introdtection to the Principles of Morals and of Legislation (reprint of 1823 edition,
Oxford), p. 331.
2 Jerome Hall, Theft, Law and Society (1935), p. 67.    See also Stephen, History
of Criminal Law, Vol. Ill, p. 355.
3 Compare, for example, the extremely vague terms of sect. I of the German
Reichsgesetz gegen den unlautern Wettbewerb of June 7," 1909, wnich is concerned with
damages, with the much more precise language of the penal section, sect. 4, of the
same statute.                                                                                                 /
* Nash v. United States, 229 U.S. 373 (1913).    See W. H. Taft, The Anti-Trust
Act and the Supreme Court (1914), p.  109.
5 H. Parker Willis, Journal of Political Economy 9 Vol. XX (1912), p. 590.
6 Sir Frederick Pollock in the Pollock-Holmes Letters, Vol. I, p.  164.